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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OFTIlE STATE OFILLINOIS

MIDWEST GENERATION,LLC,
FISK GENERATINGSTATION

Petitioner,

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

Respondent.

To: DorothyGunn,Clerk
Illinois PollutionControl Board
100 WestRandolphStreet
Suite11-500
Chicago,illinois 60601

BradleyP. Halloran
HearingOfficer
James R. ThompsonCenter,
Suite 11-500
100 WestRandolphStreet
Chicago,Illinois 60601

)
)
)
)
) PCBNo. 2006-057
) (CAAPPPennitAppeal)
)
)
)
)
)

SheldonA. Zabel
KathleenC. Bassi
StephenJ.Bonebrake
JoshuaR. More
KavitaM. Pate!
Schiffllardin,LLP
6600 SearsTower
233 SouthWackerDrive
Chicago,illinois 60606

PLEASETAKE NOTICEthat I havetodayelectronicallyfiled with theOffice of
theClerk of the illinois PollutionControl BoardtheAPPEARANCES,MOTION IN
OPPOSITIONTOPETITIONER’SREQUESTFORSTAY andAFFIDAVIT ofthe
Respondent,Illinois EnvironmentalProtectionAgency,acopyof which is herewith
servedupon theassignedHearingOfficer andtheattorneysfor thePetitioner.

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)524-9137

Respectflullysubmittedby,

Robb H. Layman V
AssistantCounsel

v.

NOTICE
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
OFTIlE STATE OF ILLINOIS

MIDWEST GENERATION, LLC, )
FISK GENERATING STATION )

)
Petitioner, )

) PCB No. 2006-057
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESRobb H. Laymanandentershis appearanceonbehalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,asoneof its

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

RobbH. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, illinois 62794-9276
(217)524-9137
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BEFORE TilE ILLINOIS POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

MIDWEST GENERATION,LLC, )
FiSK GENERATINGSTATION )

)
Petitioner, )

) PCBNo.2006-057
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESSallyCarterandentersher appearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneofits

attorneysin the above-captionedmatter.

Respectfullysubmittedby,

SallyC~rter
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
102! North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)782-5544
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BEFORETHE ILLINOIS POLLUTION CONTROLBOAR])
OFTHE STATE OF ILLINOIS

MIDWEST GENERATION, LLC, )
FISK GENERATING STATION )

)
Petitioner, )

) PCB No. 2006-057
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

MOTION IN OPPOSITION TO
PETITIONER’S REQUEST FOR STAY

NOW COMEStheRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY (“illinois EPA”), by andthroughits attorneys,andmovesthe illinois Pollution

ControlBoard(“Board”) to denythePetitioner’s,MIDWEST GENERATION,LLC,

(hereinafter“Midwest Generation”or “Petitioner”), requestfor astayoftheeffectiveness

oftheCleanAir Act PermitProgram(“CAAPP”) permit issuedin theabove-captioned

matter.

INTRODUCTION

Acting in accordancewith its authority under the CA.APP provisions ofthe

Illinois Environmental Protection Act (hereinafter “Act”), 415 ILCS5/39.5(2004),the

illinois EPA issueda CAAPP permit to Midwest Generationon September29, 2005.

The permit authorized the operation ofan electricalpowergenerationfacility knownas

theFisk Generating Station. The facility is located at 1111 WestCermakRoad in

Chicago, Illinois.
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On November2, 2005, attorneysfor the Petitionerfiled this appeal (hereinafter

“Petition”) with theBoardchallengingcertainpermitconditionscontainedwithin the

CAAPPpermit issuedby the illinois EPA. TheIllinois EPAreceivedan electronic

versionoftheappealon the samedate. Formalnoticeof theappealwasserveduponthe

illinois EPA onNovember4, 2005.

As partof its Petition,MidwestGenerationseeksa stayof theeffectivenessofthe

entireCAAPPpermit,citing two principalgroundsfor its requestedrelief, First,

Petitionerallegesthat theCAAPPpermit is subjectto theautomaticstayprovisionofthe

illinois AdministrativeProcedureAct (“APA”), 5 ILCS 100/i0-65(b)(2004,). As an

alternativebasisfor ablanketstayoftheCAAPPpermit, Petitionerallegesfactsintended

to supporttheBoard’suseofits discretionarystayauthority.

In accordancewith theBoard’sproceduralrequirements,thefllinois EPAmayfile

aresponseto anymotionwithin 14 daysafterserviceofthemotion. See,35 111. Adm.

Code101.500(d).

ARGUMENT

The illinois EPA urgesthe Board to denyPetitioner’s requestfor a stayof the

effectivenessofthe entire CAAPPpermit. Forreasonsthatare explained in detail below,

Petitioner cannot avail itselfoftheprotections afforded by the APA’ sautomatic stay

provision as a matter of law. Further, Petitionerhasfailed to demonstratesufficient

justification for theBoard to grant a blanket stayofthe CAAPPpermit under its

discretionary stayauthority. Givqn the absenceof an alternative requestby.Petitioner

seekingeither a stayofcontestedCAAPPpermitconditionsoranyotherreliefdeemed

just andappropriate, theBoard should declineto grantany stayreliefwhatsoever.
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I. The CAAPP permit issued by theIllinois EPA should not be stayed in
its entirety by reasonofthe APA’s automatic stayprovision.

The first argument raised by Petitioner maintains that theCAAPP permit in this

proceedingis subject to theautomatic stayprovision ofthe APA. See,Petition atpages

5-6. The automatic stayprovision under theAPA governsadministrative proceedings

involving licensing,including a “new licensewith referenceto anyactivity ofa

continuingnature.” See,5 JLCS 100/10-65(b).The CAAPPpermit at issuein this

proceedinggovernsemissions-relatedactivitiesat anexisting,majorstationarysourcein

illinois. Accordingly, the illinois EPA doesnot dispute that the CAAPP permit is

synonymouswith a licensethat is ofa continuing nature. Seealso, 5 JLCS 100/1-35

(2004)(dcfining“license”asthe “whole or partof anyagencypermit... required by

law”).

In its argument,Petitionerpostulatesthat theAPA automaticallystaysthe

effectivenessof theCAAPPpermituntil afterthe Board hasrenderedafinal adjudication

on themeritsofthis appeal. Citing to a Third District Appellate Courtruling from over

two decadesago,Petitionerreasonsthat theMA’s stayprovision continuesto apply

throughoutthedurationofthependingappealbecauseit is the Board, not the illinois

EPA, that makesthe “final agencydecision”on thepermit. See,Borg-Warner

Corporationv. Moray,427N.E.2d415,56111.Dec. 335 (3~Dist. 1981). Thestay

provisionwould alsoapparentlyensurethat thePetitionercontinuesto abideby theterms

of“theexisting license[which] shallcontinuein NIl forceandeffect.” See,5 JLCS

100/1-65(b)(2004). In thiscase,that“existing license”is theunderlyingStateoperating
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permits’ thathavebeenseparatelygoverningthefacility’s operationssincethe Illinois

EPA’soriginal receiptofthepermit application. See,415ILCS5/39.5(4)(b)(2004).

TheBorg-WarnerdecisionupheldtheAPA’s automaticstayprovisionin the

contextof a renewalfor aNationalPollutantDischargeEliminationSystem(“NPDES”)

permit soughtbeforethe illinois EPA. Notably,thecourtobserved:

“A final decision,in thesenseofa final andbindingdecisioncomingoutof the
administrativeprocessbeforetheadministrativeagencieswith decisionmaking
power,will notbe forthcomingin theinstantcaseuntil thePCBruleson the
pennitapplication.”

Borg-Warner,56 III. Dec. at 341. The illinois EPAconcedesthat theBorg-Warner

decisionmaystill reflectgoodlaw andthat it probablywarrants,in theappropriatecase,

applicationofthedoctrineofstaredecisisby Illinois courts. Moreover,the illinois EPA

observesthat theruling is apparentlyin perfectharmonywith othersubsequentdecisions

by illinois courtsthat addressedtherespectiverolesoftheillinois EPAand theBoard in

permittingmattersundertheAct. In this regard,theillinois EPA is frilly cognizantofthe

“administrativecontinuum”thatexistswith respectto theBoard in mostpermitting

matters,andtheCAAPP programitselfdoesnot revealtheGeneralAssembly’s

intentionsto changethis administrativearrangement.See.illinois EPA v. Illinois

Pollution ControlBoard, 486 NE2d293,294 (3~Dist. 1985),affirmed,illinois EPAv.

illinois Pollution ControlBoard, 503NE2d343, 345 (III. 1986);ESGWatts,Inc., v.

Illinois Pollution ControlBoard, 676 N.E.2d299, 304(3” Dist. 1997). Thus,it is the

Board’sdecisionin reviewingwhethera CAAPP permit shouldissuethat ultimately

determineswhenthepermitbecomesfinal.

In limited situations, it is possible that a facility’s operation during the pending review of the CAMP
permit application was also authorized in a State construction permit.
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While theBorg-Warner opinionmayoffer someinterestingreading,it doesnot

providea properprecedentin thiscase. Thisconclusioncanbe arrivedbecausetheAPA

simplydoesnotapplyto theseCAAPPpermit appealproceedings.Foronereason,the

APA’s variousprovisionsshouldnot apply wheretheGeneralAssemblyhaseffectively

exemptedthemfrom aparticularstatutoryscheme.Oneexampleofthis exerciseof

legislativediscretionis foundwith administrativecitations,whichunderSection31.1 of

theAct arenot subjectto thecontestedcaseprovisionsoftheAPA. See.415ILCS

5/31.i(e)(2004). In thecaseoftheAct’s CAAPPprovisions,asimilarbasisfor

exemptionis providedby thepermit severabilityrequirementsthat governtheIllinois

EPA’s issuanceofCAAPPpermits.

Section39.5(7)ofthe Illinois CAMP setsforthrequirementsgoverningthe

permit contentfor everyCAAPPpermit issuedby theillinois EPA. Seegenerally,415

ILCS5/39.5(7,fl’2004). Section39.5(7)(i)oftheAct providesthat:

“EachCAAPPpermitissuedundersubsection10 ofthis Sectionshall includea
severabilityclauseto ensurethecontinuedvalidity ofthevariouspermit
requirementsin theeventofa challengeto anyportionsofthepermit.”

415 ILCS5/39.5(7)(i) (2004). Thisprovisionrepresentssomethingmorethanthetrivial

or inconsequentialdictatesto an agencyin its administrationof a permitprogram.

Rather,it clearlycontemplatesalegal effectupon a permittingactionthat extendsbeyond

thescopeofthepermit’sterms. In otherwords,theGeneralAssemblywasnot simply

speakingto the illinois EPAbut, rather,to a largeraudience.By observingthat a

componentofaCA.A1P permit shall retaina“continuedvalidity,” lawmakersclearly

proscribedthat theuncontestedconditionsof aCA.APPpermit mustcontinueto survive

notwithstandinga challengeto thepermit’sotherterms. This languagesignifiesan
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unambiguousintent to exemptsomesegmentoftheCAAPPpermit from.anykind of

protectivestayduringthepermit appealprocess.For this reason,theautomaticstay

provisionoftheMA cannotbe saidto governCAAPPpermitsissuedpursuantto the

Act.

The BoardshouldalsorejectthePetitioner’sautomaticstayargumenton entirely

separategrounds.Petitionersuggeststhat theAPA’s automaticstayprovisionappliesby

virtue ofthelicensingthat is beingobtainedthroughtheCA.APPpermittingprocess.

However,theAPA containsagrandfatheringclausethatspecificallyexemptsan

administrativeagencythatpreviouslypossessed“existingprocedureson July 1, 1977” for

contestedcaseor licensingmatters. See.5 ILCS 100/1-5(a)(2004). Wheresuch

provisionswerein existenceprior to theJuly 1, 1977,date,thoseexistingprovisions

continueto apply. Id.

Proceduralruleshavebeenin placewith theBoardsinceshortlyafterits formal

creation.Becausethepermittingschemeestablishedby theAct contemplatedappealsto

theBoard,proceduralruleswerecreatedin thoseearlyyearsto guidetheBoard in its

deliberations.Similar to thecurrentBoardproceduresfor permittingdisputes,theearlier

rulesreferencedtheBoard’senforcementproceduresin providingspecificrequirements

for thepermitappealprocess.Theywerethen,astheyaretoday,contestedcase

requirementsbyvirtue oftheirverynature.

TheearliestversionoftheBoard’sproceduralregulationswasadoptedon

October8, 1970 in theR70-4 rulemakingandwassubsequentlypublishedbytheIllinois

SecretaryofState’soffice as“ProceduralRules.” Thoserules includedrequirementsfor

permit appeals,effectivethroughFebruary14, 1974,and theyrequiredsuchproceedings

6
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to be conductedaccordingto theBoard’sPart ifi rules pertainingto enforcement.See,

Rule 502. In contrastto theRegulatoryandNonadjudicativeHearingsandProceedings,

theEnforcementProceedingsofPartEl containeda plethoraofcontestedcase

requirements,includingprovisionsfor thefiling ofapetition (i.e., Rule304),

authorizationfor hearing(i.e.,Rule306),motionpractice(i.e.,Rule308),discovery(i.e.,

Rule313),conductofthehearing(Rule318),presentationofevidence(i.e., Rule321),

examinationofwitnesses(i.e.,Rules324, 325 and327)andfinal disposition(i.e., Rule

322). A laterversionoftheserules,including amendments,wasadoptedby theBoard

on August29,1974.

The“ProceduralRules”thatoriginallyguidedtheBoardin enforcementcasesand

permitappealsformedthebasicframeworkfor thecurrent-dayversionoftheBoard’s

proceduralregulationspromulgatedat 35 Ill. Adm. Code101-130. AlthoughtheBoard’s

proceduralrulesmayhaveevolvedandexpandedovertime, thecorefeaturesof the

adversarialprocessgoverningthesecaseshaveremainedsubstantiallythesame,

includingthoserulesgoverningCAAPPpermitappeals.BecausetheBoardhadsuch

proceduresin placepriorto July 1, 1977,thoseprocedureseffectivelysecuredthe

Board’sexemptionfrom theAPA’s contestedeaserequirements.And so long asthose

underlyingprocedureshistoricallysatisfiedthegrandfatheringclause,it shouldnotmatter

that theAct’s CAAPPprogramwasenactedsometwentyyearslater. After all, it is the

proceduresapplicableto contestedcasesandtheirpointof origin that is relevantto this

analysis,not theadventofthepermittingprogramitself.2

2 Petitionermaycounterthat theBorg-Warner decisionis at oddswith this argumentandthatpartof the

appellatecourt’sruling heldthat theAPA’s grandfatheringclausedid notapply to the Board’s rulesfor the
NPDESpermit program.Thecourt’sdiscussionon the issueof thegnndfatberingclauseis inappositehere.
TheN1’DES rulesatissuewerewritten in a way thatconditionedtheireffectivenessuponafutureevent.
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II. The CAAPP permit issuedby the Illinois EPA should not be stayedIn
its entirety by reasonof Petitioner’s alleged justifications.

Separateandapartfrom its APA-relatedargument,Petitioneroffersthe Board an

alternativebasisfor grantinga blanketstayoftheCAAPPpermit. Specifically,

Petitionersuggeststhat theBoardstaytheentireCAAPPpemiltaspartof its

discretionarystayauthority. See,Petition atpages6-8. While the reasonsput forward

by Petitionermight havesufficedtojustifS’ a stayoftheCAAPPpermit’scontested

conditionshadonebeensought,Petitionerfails to demonstrateaclearandconvincing

needfor abroaderstay. Evenif thePetitionercouldmustermorepersuasivearguments

on this issue,theillinois EPAquestionswhethersuchanall-encompassingremedyis

appropriateunderanycircumstances.NotwithstandingtheBoard’srecentpracticein

otherCAAPPappeals,the illinois EPAhascometo regardblanket stays ofCAAPP

permitsasincongruouswith theaimsofthe illinois CAAPPandneedlesslyover-

protectivein light ofattributescommonto theseappeals.

Section105.304(b)of Title 35 oftheBoard’sproceduralregulationsprovidesthat

apetitionfor reviewofaCAAPPpermitmay includearequestfor stay. TheBoardhas

frequentlygrantedstays in permit proceedings,oftenciting to thevarious factors

consideredby illinois courtsat commonlaw. The factors that areusuallyexaminedby

theBoard include theexistenceofa clearly ascertainableright thatwarrantsprotection,

irreparableinjury in theabsenceofa stay,the lack ofanadequatelegalremedyanda

When the eventactually took place,the effectivenessofthe rules occurredafter the July 1, 1977,date
establishedin the grandfatheringclause. More importantly, in addressingan issuethat wasnotcentral to
theappeal,theappellatecourt appearsto haveerroneouslyplacedtoomuch emphasison thesubstantive
permitting proceduresof the NPDESprogram,rather than thoseproceduresapplicable to theBoard’s
contestedcasehearings. A proper construction of the A.PA demandsthat the focusbe placedon the
existingprocedures“specifically for contestedcasesor licensing.” 5 ILCS100/I -S(a)(2004).
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probabilityof successon themeritsofthecontroversy.See,Bridgestone/FirestoneOffi

roadTire Companyv. Illinois EPA, PCB02-31 at page3 (November1,2001);

CommunityLandfill CompanyandCity ofMorris v. illinois EPA, PCB No.01-48and01-

49 (consolidated)atpage5 (October 19, 2000),citing Junkuncv. S.J.Advanced

Technology& Manufacturing,498 N.E.2d1179(
1

5t Dist. 1986). However,theBoardhas

notedthat its considerationis notconfinedexclusivelyto thosefactorsnormusteachone

ofthosefactorsbe consideredby theBoard in everycase. See,Bridgestone/Firestoneat

page 3.

The Boardhascommonlyevaluatedstayrequestswith aneyetowardthenature

ofthe injury that might befall anapplicantfromhavingto comply with permit conditions,

such as thecompelledexpenditureof “significant resources,”Abitec Corporationv.

Illinois EPA,PCBNo; 03-95 at page 1 (February20, 2003),or the effectual lossof

appeal rightsprior to a fmal legal determination.Bridgestone/Firestoneat page 3. The

Boardhasalsoaffordedspecialattentionto the “likelihood of environmentalharm” for

anystaythat may be granted. See,Bridgestone/Firestoneat page 3; Abitec Corporation

at I; CommunityLandfill Companyand City ofMorris v. illinois EPA, atpage4.

i. Considerationof traditional factors

Petitioner’sMotion touches,albeitsketchily,on someoftherelevantfactorsin

this analysis.See,Petitionatpages6-8. The illinois EPA generallyacceptsthat

Petitionershouldnot berequiredto expendexorbitantcostsin complyingwith challenged

monitoring, reportingor record-keepingrequirementsof theCAAPPpermituntil after it

is providedits proverbial“day in court.” Petitioner’sright ofappeal likewiseshouldnot

becut shortor renderedmootbecauseit wasunable to obtain a legal ruling beforebeing

9
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requiredto complywith thosetermsofthepermit thataredeemedobjectionable.The

Illinois EPA recognizesthesereasonsas a legitimatebasisfor authorizingastayof

permitconditionscontestedon appeal.However,theyarenot at all instructiveto

Petitioner’sclaim that a stayof theentireCAAPPpermitis needed.

Judgingby afair readingofthePetition,Petitionerhaschallengeda relatively

small numberoftheconditionscontainedin theoverallCAAPPpermit, thus leaving the

lion’s shareofthepermitconditionsunaffectedby theappeal. Muchofthegistof

Petitioner’s appealpertainsto “periodic monitoring,” including a number ofprovisions

dealingwith emissionstesting,reporting,record-keepingand monitoring ofemissions

thatarepurportedlybeyondthescopeoftheillinois EPA’sstatutorypermit authority. If

thevastmajority ofthepermit’s termsareuncontested,it cannotlogically follow that the

absenceofa stayfor thoseconditionswill preventthePetitionerfrom exercisinga right

ofappeal. Similarly, it is difficult to discernwhyPetitioner’scompliancewith

uncontestedpermit conditions would causeirreparableharm,especiallyif onecan

assume,as here,that thecrux of CAAPP permittingrequirementswerecarriedoverfrom

previously-existingStateoperatingpermits.3

The Illinois EPA doesnot dispute that the CleanAir Act’s (“CAA”) Title V program, which formS the
framework for the Illinois CAAPP, requiresonly a marshalling ofpre-existing “applicable requirements”
into a singleoperating permit for a major sourceand thatit doesnot generallyauthorize flew substantive
requirements.See,Appalachian Power Companyv. illinois EPA, 208 F.3d 1015,1026-1027(D.C. Circuit,
2000);Ohio Public interestResearch Groupv. Whitman, 386F.3d792,794 (

6
th Cii. 2004); in re: Peabody

WesternCoalCompany, CAA AppealNo. 04-01,slip op. at 6 (EAR, Febniary18, 2005). Asidefrom the
conditions lawfully imposedby theIllinois EPA for periodic monitoringand othermiscellaneousmatters,
the remainderof the CAAPPpermit should be comprisedof the pie-existing requirementsthat were
previously permitted. A casualcomparison of the CAAPPpermit and the Petition suggeststhat the present
appeal only calls into question a relatively small fraction ofpermit conditions containedin theoverall
CAMP permit

10
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ii. Otherrelated factors

Petitionerarguesthat theabsenceofablanketstaywould cause“administrative

confusion”becausetheuncontestedconditionsoftheCAAPPpermitwould remainin

effect while thechallengedconditionswould be governedby the“old stateoperating

permits.” Petitionat page7. The Illinois EPAtakesexceptionto akey assumptionin

thePetitioner’sargument. In the Illinois EPA’sview, thevestigesofany fonnerState

operatingpermitsfor this CAAPPsourcedissipatedupontheillinois EPA’s issuanceof

theCAAPPpermit on September29, 2005. Thisareaofdiscussionmaybe a significant

sourceofPetitioner’smisunderstanding,thus explainingits confusionwith theeffectsof

a limited stay.

Section39.5(4)(b)statesthat a CAAPPsourcemustabideby thetermsofits

previousStateoperatingpermit, eventhoughthepermit mayhaveexpired,“until the

source’sCAAPPpermithasbeenissued.”See,415 ILCS5/39.5(4)(b)(2004).4A few

subsectionslater, thestatuteprovidesthat theCAAPPpermit“shall uponbecoming

effectivesupercedetheStateoperatingpermit.” See,415ILCS5/39.5(4)(g)(2004)

Takentogether,theseprovisionsindicatethatpermitissuanceandpermiteffectiveness

foraCAA?P permitaresynonymousandthatany underlyingStateoperatingpermit

becomesanullity upontheaforementiotiedoccurrence.TheGeneralAssemblycouldnot

havereasonablyintendedfor asource’sobligationto enduponpermitissuance,onlyto

PetitioneralsoreferencesSection9.1(t) of the Act asa sourceofauthority for its propositionthat the
Stateoperating permit continuesineffect until the CAMP permit is issued.See,Petitionatpage6. This
assertionis erroneous. Section9.1(1)applies only to NewSourceReviewpermits issuedunder the
authorityof the CAA, not CAMP permits specifically governedby Section39.5. Although the text of the
subsectionis silent with respectto this distinction, it should be construed with referenceto its contextand
surrounding provisions, which areconfinedentirely to specifiedCAP. programs. Alternatively, to the
extent that the Act’s CAAPP requirements are more specificto CAAPP permits, the provision found at
Section 39.5(4)(b)would apply insteadof the more generalprovision under Section9.1(1).

11
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havethe CAAPPpermit’s superceding effect on theStateoperatingpermit delayeduntil

permit effectiveness.

Petitionerapparentlyreadstheabove-referencedprovisionsas thoughtheyapply

to theBoard’s final action in this appeal.See.Petitiona: page6. However,this

argumentignoresotherprovisionsoftheAct thatclearlydepicttheIllinois EPA asthe

permit-issuer.No clearerevidenceofthis intentcanbefoundthanthenumerous

provisionsofSection39.5(9)oftheAct, which governtheUnitedStatesEnvironmental

ProtectionAgency’s(hereinafter“USEPA”) participationandrole in reviewingthe

CAMP permits.See,415JLCS5139.5(9,H’2004).5 Other provisionsoftheAct similarly

establishthat permit issuancedenotestheaction ofthe Illinois EPA, not theBoard,in the

contextofCAAPPpermitting.6

As previouslymentioned,the Illinois EPAdoesnot denythat theCAAPP

permittingprocessis analogousto the typeof “administrativecontinuum”recognizedby

Jilinois courtsin otherpermittingprogramsundertheAct. In this respect,the Illinois

EPAperformsaroleundertheIllinois CAAPPthatrequires,in essence,a defacto

issuanceof a CAAP? permit. The Board’sobligationin adjudicatingwhetherthepermit

shouldissue,in contrast,is adejure-likcthnctionthat,while critical in termsof

See,415ILCS 5/39.5(’9)(b,)(notingrequirement that the Illinois EPA shall not “issue” the proposed
permitif USEPAprovides a written objection within the 45 day review period); 415JLCS
5/39.5(9,)Q)(explainingthat when the Illinois EPA is in receiptof a USEPAobjection arising froma
petition, the “Agency shall not issuethe permit”); 415 ILCSS/39.5(9,)(g)(observingrequirements for
whenevera IJSEPAobjection isreceivedby the Illinois EPA following its issuanceofa permit afler the
expirationof the45-day review period and prior to receipt of an objection arising from a petition). Notably,
one suchprovision statesthat the “effectivenessof a permit or its requirements” is not stayedby virtue of
the filing of a petition with USEPA. See,415 ILCS5/39.$(’9)(/).

6 The requirementsin Section39.3(10),entitled “Final AgencyAction,” recognizethestandardsfor

permit issuanceby the Illinois EPA. 4)5 ILCS 3/39.5(10)(2004). Similarly, the review provisions for Tide
V permits,codified atSection40.2, focus on a permit denial or a grantof a permit with conditionsasa
basis for appeal to the Board, See,415JLCS 5/40.2(a)(2004). The [after provisionsevengo sofar as to
reference“final permitaction” in relation to the Illinois EPA’s permit decision, Id.
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determining whetherapermit issued by the Illinois EPA becomesfinal, should not color

themeaningof otherlegal tenns.7TheissuanceoreffectivenessofaCAMP permitis

functionallydistinct from th~legalismsassociatedwith whena CAAPPpermitbecomes

final.

Evenputtingasidethe legal semanticsposedby this issue,the thrustof

Petitioner’sargumentmissesits mark. Any confusionstemmingfrom theappealphase

oftheTitle V programshouldbe fairly modestcomparedto thepast. Prior to the

enactmentoftheCAA Amendmentsof 1990,statesissuedpermitsunderapatchworkof

variousprograms. In Illinois andelsewhere,numerouspermits for separateordiscrete

pollutant-emittingactivitieswould oftenexist for an individual sourceofmajoremissions

and they frequentlydid notaddresstheapplicabilityof all otherCAA or state(i.e., State

ImplementationProgram(“SW”)) requirements.8The Title V operatingpermitprogram

ensuredthat all of a major source’sapplicable stateandCAA-relatedrequirementswould

be brought together into a single,comprehensivedocument. In doing so, the legislation

soughtto minimize theconfusionbroughtaboutfrom theabsenceof a uniformfederal

permittingsystem.9By trying to breathlife into theStateoperatingpermitsbeyondthe

dateoftheIllinois EPA’s permitissuance,Petitioner’sargumentwould actuallyprolong

oneof thevery problemsthat theTitle V permittingschemewasmeantto remedy.

As a practical matter,Petitioner’srequested relief beliesthe notion thatformerStateoperatingpermits
continue to govern the facility’s operationsuntil the Board issuesits final ruling in this cause.After all, it
is theCAAPPpermit issuedby the Illinois EPA from which the Petitioner is seekinga stay.

$ See.David P. Novello. The NewCleanAir Act Operating PermitProgram: EPA’s Final Rules, 23

Environmental Law Reporter 10080,10081-10082(February 1993).

9h/.
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Petitioneralsomentionsin passingthat the Illinois EPA’s failure to providea

sufficientstatementofbasisfortheCAAPPpermit is anotherreasonfor stayingtheentire

permit. Petition a: page7. BecausePetitionertreatsthis issueseparatelyin its Petition,

theIllinois EPAwill not fully addressthemeritsof theargumentin this Motion.

However,theillinois EPAwill briefly respondto the issueasit relatesto thePetitioner’s

requestfor stay.

Thestatementofbasisenvisionedbythestatuteis aninformationalrequirement

that is meantto facilitateboththepublicandUSEPA’sunderstandingofthepennit

decisionin thedraftphaseofpermitting. See,415ILCS5/39.5(8)(b)(2004). It is not a

partof, nordoesit otherwiseaffect, thecontentoftheCAAPPpermit andit doesnot bind

or imposelegal consequencesin thesamemannerthatapermit itselfdoes.The Illinois

EPAgenerallydoesnot believethatanyperceivedinadequaciesin thestatementofbasis

can lawfully rendertheentireCAAPPpermit defective.

In this instance,thePetitioneridentifiedits grievanceswith respectto theCA.APP

permit’sconditionsnotwithstandingtheallegedflawsin theunderlyingstatementof

basis. To theextentthat somethingcontainedin astatementofbasisis found

objectionable,or is left outaltogether,the Illinois EPAsuggeststhat themechanismfor

challengingit runsto theunderlyingpermit condition,not thestatementitself. The

Petitionershouldnotbeheardto complainof theinadequaciesofthestatementwhenthe

basisthat givesriseto theappealstemsfrom apermit’sconditions,not thedeliberative

thought-processesof thepermittingagency.As such,theIllinois EPA doesnot construe

astatementof basisasaffectingthevalidity ofthe final CAAPPpermitnorasareason

for voidingthe Illinois EPA’s fmalpermit decision. If suchchallengeswererecognized

14
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bytheBoard,theycouldserveasapretextfor preventingthe final issuanceof a CAAPP

permitandresultin perpetuallitigation overa largelyministerialagencyfunction.

TheIllinois EPA is ultimatelypreparedto arguethatthestatementofbasisthat

waspreparedin conjunctionwith theCAAPPpermitwassufficientlyadequateasto

complywith theAct. Alternatively, theIllinois EPAis preparedto contendthat the

statementofbasisrequirementis predominantlyproceduralin nature,is confinedto the

preliminarystagesofthepermittingprocessandarguablylackssufficiently intelligible

standardsasto serveasabasisfor enforcement.In anyevent,theBoardshoulddenythe

Petitioner’srequestfor stayon anygroundsrelatingto this issue. On thewhole, the

Petitioner’schargethatthestatementofbasisaffectstheentirepermitis unsupportedby

law andfails to demonstrateaprobabilityof successon themeritsofthecontroversy.

iii. Significanceofprior Boardrulings

The Boardhasgrantednumerousstaysin pastandpendingCAAPPpermit

proceedings.Forthemostpart, theextentoftherelief grantedhasbeenafunctionofthe

reliefsoughtby thepetitioningparty. In severalcases,theBoardhasgrantedstaysof the

entireCAAPPpermit,usuallydoing sowithoutmuchsubstantivediscussion.’°

Curiously,all exceptingoneoftheprior casesinvolving blanketstayswerebroughtby

petitioningpartiesrepresentedby thesamelaw finn. In otherCAAPP appealcases,the

Boardgrantedstaysfor thecontestedpermitconditions,againmirroringtherelief sought

‘° See,LoneStar Industries,Inc., v. Illinois EPA, PCBNo. 03-94,slip opinionat2, (January 9, 2003);
Nielsenv. Bainbridge,L.L.C., v. illinois EPA, PCBNo. 03-98,slip opinionat 1-2 (Febnsaiy6, 2003);
Saint-Gobain Containers, Inc., v. illinois EPA, PCRNo. 04-47,slIp opinionat 1-2 (Novembe6,
2003);Champion Laboratories, Inc., v. Illinois EPA, ICR No. 04-65,slip opinion~t 1 (January8, 2004);;
MidwestGeneration,L.L. C., v. Illinois EPA, PCB No. 04-lOS,slipopinionat I (January22, 2004);Ethyl
PetroleumAdditives,Inc., v. Illinois EPA, slip opinion at 1 (February5, 2004); BoardofTrusteesof
Eastern Illinois Universityv. Illinois EPA, PCB No. 04-110, slip opinionat 1 (February5, 2004).
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by thepetitioningparty.” In afew cases,theBoarddoesnot appearto havegrantedany

stayprotectionwhatsoever,asthepetitioningpartyapparentlyoptednot to pursuesuch

relief.’2

In themajorityoftheafore-referencedcases,the Illinois EPA did not actively

participatein thestaymotionssoughtbeforetheBoarddueto theperennially-occurring

pressofothermatters.13 In doing so,theIllinois EPAclearlywaivedanyrights to voice

objectionsto thestayssoughtandobtainedin thosecases.Evenin theabsenceofa lack

ofresources,it is doubtful that theIllinois EPA would havearticulatedweightyconcerns,

aspresentlyargued,with respectto thestayreliefrequestedin earliercases.However,

following theBoard’slastoccasionto acton a blanketstayrequestin aCAAPPpennit

appeal,Illinois EPAofficials becameawareofthepotentialimplicationsposedby stays

on theexistingTitle V programapproval!4 In thewakeof this discovery,the fllinois

EPA is now compelledto observethat theBoard’searlierdecisionsaffordingblanket

staysto CAAPPpermitsarguablyfell shortof exploringall of therelevantconsiderations

~ See,Bridgestone/FirestoneOff-road Tire Company v. Illinois EPA, PCB02-31 at page3 (November1,
2001);PPG Industries,Inc., v. Illinois EPA, PCB No. 03-82,slip opinionat 1-2 (February 6, 2003);Abitec
Corporation v. Illinois EPA, PCB No. 03-95,slip opinionat 1-2(February20,2003);Noveon,Inc., v.
illinois EPA, PCBNo. 04-102,slip opinionat 1-2 (January22, 2004);OasisIndustries,Inc., v. Illinois
EPA, ICR No. 04-116,slip opinionat 1-2 (May 6, 2004).

12 See,XCTCLimited Partnership,v. Illinois EPA, PCB No.01-46,consolidatedwith Georgia-Pacjfic

Tissue, L.L.C., v. illinois EPA, PCBNo. 01-51; GeneralElectric Companyv. Illinois EPA, PCB No. 04-

115 (January22,2004).

‘~ The Illinois EPAdid file ajoint motion in supportof a stay requestseekingprotection for contested
conditionsofa CAAPPpermit See,AbitecCorporation v. lilinois EPA, PCBNo. 03-95,slip opinionat I -

2 (February20,2003).

~ JimRoss,a former Unit Managerfor theCAAPP Unit of theDivisionof Air Pollution Control’s
Permits Section, receivedan inquiry from aUSEPA/RegionV representativein Marchof 2004pertaining
to thebroadnatureofthestaysobtainedin CAAPPpermitappealproceedingsbefore theBoard.This
initial inquiry led to furtherdiscussionbetweenUSEPA/RegionV representativesandthelllinois-EP-A.
regardingtheimpactofsuchstayson theseverability requirementsfor CAMP permitssetforth in 40
C.F.R. Part 70 andtheIllinois CAAPP. (See,SupportingAffidavit ofJim Rossattachedto this Motion).
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necessaryto theanalysis.Accordingly,theIllinois EPAurgestheBoardto reflect upon

additional factorsthathavenot previouslybeenaddressedto date.’5

iv. Statutoryobjectivesof CAAPP and common attributes of permit
appeals

As discussedearlier in thisMotion, the flhinois CAAPPcommandsthe Illinois

EPA to incorporate conditions into a CAAPPpennit that addressrequirements

concerningthe “severability” ofpermit conditions. See,415ILCS5/39.5(7)(i)(2004). To

thisend, everyCAAPPpermit is required to contain a permit condition severingthose

conditionschallengedin a subsequentpermit appeal from the other permit conditions in

the permit. The severability provision is prominently displayed in theStandardPermit

Conditions ofthePetitioner’s CAAPPpermit. See,StandardPermitCondition9.13. It

should alsobe noted that the languagefrom the Act’s CAAPP program mirors the

provision promulgated by USEPA in its regulations implementing Title V ofthe CAA.

See,40 C.F.R. §70.6(a)(5)(July1, 2005 edition).

As is evident from thestatutorylanguage,theobvious legislativeintent for this

CAAPPprovisionis to “ensurethecontinuedvalidity” oftheostensiblylargerbodyof

permittingrequirementsthatarenot being challengedon appeal. The useofthe word

“various” in describingthoseconditions that areseverableis especiallyimportant when

compared with the later referencein thesamesentenceto “any portions” ofthepermit

that arecontested. Becausethecommonlyunderstood meaningof the adjective

“various” is “of diversekinds” or “unlike; different,” this wording demonstratesa

legislative intent to contrastonediscemablegroup ofpermit conditions (i.e.,uncontested

‘~ It is notedthat theBoard’spriorrulingsregardingblanketstaysof CAAPPpermitshavebeengranted
contingentupon theBoard’sfinal actionin the appealor “until theBoardordersotherwise,”
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conditions)from theotheranother(i.e.,contestedconditions). See,TheAmerican

HeritageDictionary,SecondCollegeEdition;seealso, Webster’sNewWorld Dictionary,

Third College Edition (describingprimaryuseoftheterm as“differing onefrom another;

ofseveralkinds”). Giventheclearabsenceof ambiguitywith thisstatutorytext,no other

reasonablemeaningcanbeattributedto its language.

The illinois EPAreadily concedesthat thepermitcontentrequirementsofthe

CAA andtheIllinois CAAPParenot directlybindingon theBoard. However,while the

illinois EPA’smandateunderSection39.5(7)(i)oftheAct’s CAAPPprogramdoesnot,

on its i~ce,affect theBoard,theprovisioncould arguablybereadasa limited restriction

on theBoard’sdiscretionarystayauthorityin CAAPPappeals.’6Implicit in thestatutory

languageis anunmistakableexpressionaimedatpreservingthevalidity andeffectiveness

of somesegmentof theCAAPPpermitduringtheappealprocess.This legislativegoal

cannotbeachievedif blanketstaysarc theconvention. Wheretheobviousintentionof

lawmakerscouldbe thwarted,reviewingcourtsmustconstrueastatutein amannerthat

effectuatesits objectandpurpose.See,F.D.LC. v. Nihiser, 799 F.Supp.904(CD. Ill.

1992);Castanedav. Illinois HumanRightsCommission.547N.E.2d437(III. 1989). In

this instance,theBoardshouldrecognizeaninherentlimitationof its stayauthorityby

virtue oftheIllinois CAMP’s severabilityprovision. At thevery least,theexistenceof

theprovisionshouldgive pauseto theBoard’srecentapproachin evaluatingstaysin

CAAPPpermitappeals.

~6 Any suchrestrictionmaynotbeabsolute,astheAct’s permit contentrequirementdoesnot necessarily
rule out thepotentialmerits ofa blanketstaywhereapermit is challengedin its entirety. As previously
mentioned,the Illinois EPAdisputesthemeritsof Petitioner’sargumentrelatingto apurporteddeficiency
in the CAAPPpermit’sstatementof basis.
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It is noteworthythat oneof thechiefgoalsoftheCAA’s Title V programis to~

promotepublic participation,includingtheuseofcitizensuitsto facilitatecompliance

throughenforcement.17Theseverabilityrequirementof thePart70 regulations,which

formedtheregulatorybasisfor Section39.5(7)(i) oftheflhinois CAAPP,canbe seenas

an extensionofthis endeavor.Blanketstaysof CAAPPpermitscould arguablylessen

theopportunitiesfor citizenenforcementin an areathat is teemingwith broadpublic

interest. Moreover,thecumulativeeffectofstayssoughtbyPetitionerandothercoal-

fired CAMP permitteesin otherappealswould castawide net. Blanketstaysofthese

recently-issuedCA.APPpermitswould effectively shieldanentiresegmentofillinois’

utilities sectorfrom potentialenforcementbasedon Title V permitting,whichwasmeant

to providea moreconvenient,efficient mechanismforthepublic to seekCAA-related

enforcement.

Onelastconsiderationin this analysisis thedeliberate,if not time-consuming,

paceof permit appealsin general. Frompastexperience,the Illinois EPAhasobserved

thatmanypermit appealsareofatypethat couldmoreaptly be describedas“protective

appeals.”Thesetypesof appealsare frequentlyfiled becauseaparticularpermit

conditionaffectsan issuerelatingto on~goingor futureenforcementproceedings.

Alternatively, thesecasesmayentail someotherkind ofcontingencynecessitating

additionalpermit review,anewpermit applicationand/orobtaininga revisedpermit from

theIllinois EPA. Only rarelydoesapermitappealactuallyproceedto hearing.

Basedon the illinois EPA’sestimation,nearlyall oftheCAMP permit appeals

filed with theBoardto datecouldbe aptly describedas“protectiveappeals.” While a

“ See,David P.Novello, The NewCleanAir Act OperatingPermitProgram: EPA s Final Rules.23
EnvironmentalLaw Reporter10080, 10081-10082(February1993).
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handfulofcaseshavebeenvoluntarily dismissedfrom theBoard’sdocket,severalof

thesecasesare,andwill remain,pendingwith theBoardformonthsand/oryearsto

come,in part,becausethereisno ability to resolvethemindependentoftheirrelated

enforcementorpermittingdevelopments.As the Illinois EPAis oftenan obligatory

participantin manyof thesetypesof cases,this argumentis not meantto condemnthe

practice. Rather,therelevantpointis that significantportionsof aCAMP permit stayed

in its entiretywill bedelayedfrom takingeffect,in spiteofbeatingno relationshipto the

appealor its ultimateoutcome. To allow this undercircumstanceswherepetitioning

partiesseldomappearto desiretheir “day in court”strikesthe Illinois EPA asneedlessly

over-protective.

• CONCLUSION

Forthereasonsexplainedabove,the Illinois EPA movestheBoardto denythe

Petitioner’srequestfor a stayoftheeffectivenessoftheCAAPPpermitin its entirety.

Respectfullysubmittedby,

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,4
RobbH. Layman
AssistantCounsel

Dated:November18, 2005
illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O. Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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STATE OF ILLINOIS
COUNTY OF SANGAMON

• AFFIDAVIT

I, Jim Ross,beingfirst duly sworn,deposeandstatethat the followirti statements

set forth in this jnstrumentaretrueandcorrect,exceptasto mattersthereinstatedto on

informationandbeliefand, asto suchmatters,theundersignedcertifiesthat hebelieves

thesameto be true:

1. • I am.currentiyemployedby theIllinois EnvironmentalProtectionAgency

(“Illinois EPA”) asa SeniorPubliéSen’ke4dministratorprofessionalengineer.During

theearlypartof2004, I wastheManageroftheCleanAir Act PermitProgram

(“CAAPP”) Unit in theDivision ofAir Pollution Control’sPermitSection,whoseoffices

arelocatedat 1021 NorthGrandAvenueEast,Springfield,Illinois. I havebeen

employedwith the Illinois EPAsinceMay 1988.

2. As partofmyjob responsibilities,I participatedin frequentteleconference

callswith representativesfrom theUnitedStatesEnvironmentalProtectionAgency

• (“USEPA”) at~Re~ionV in Chicago,Illinois, involving various~endthgCAAPPpermit

applicationsandissuespertainingto theadministrationoftheCAAPPprogram. By

virtueofmy involvementin theCA.APPpermitreviewprocess,I am familiarwith

communicationsbetweenUSEPA/RegionV andtheIllinois EPA in Marchof2004

concerningan issuerelatingto staysobtainedin CAMP permit appealsbefofethe

Illinois PollutiohControl Board. The issuewasinitially raisedby a representativefrom

USEPA/RegionV, who expressedconcernaboutthe impactofsuchstaysuponthC

severabilityrequirementsof40 C.F.RPart70 andtheflhinois CAMP.

3. I havereadtheMotion preparedby theillinois EPA’sattorneysrelatingto
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this matterand, fUrther, fmd that thefactsset forth in saidresponsesandanswersaretrue,

responsiveandcompleteto thebestof myknowledgeandbelief.

SubscribedandSworn
To BeforeMe this ~~Day ofNovember2005

~Oek3r9JC
.~ OFFICIAL BEN. t
t. BRENDA BOEHNER
* tmmm puetic, smm oc iuaCfl
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CERTIFICATEOF SERVICE

I herebycertify thatonthe 18thdayofNovember2005, I did send,by electronic

mail with prior approval,thefollowing instrumentsentitledAPPEARANCES,

MOTION IN OPPOSITION TO PETITIONER’S REQUEST FORSTAY and

AFFIDAVIT to:

Dorothy Gunn,Clerk
illinois Pollution Control Board
100 WestRandolph Street
Suite 11-500
Chicago,Illinois 60601

andatrue andcorrect copyofthe sameforegoinginstrument, by First ClassMail with

postagethereon fully paid anddepositedinto thepossessionoftheUnitedStatesPostal

Service,to:

BradleyP. Halloran SheldonA. Zabel
Hearing Officer Kathleen C. Bassi
JamesR. Thompson Center StephenJ. Bonebrake
Suite 11-500 JoshuaR. More
100West Randolph Street KavitaM. Patel
Chicago, illinois 60601 SchiffFlardin, LLP

6600SearsTower
233 South Wacker Drive
Chicago, Illinois 6060

Robb H. Layman
AssistantCounsel


